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Tue Atlantic Reporter for April 11th, contains a full report of the 
Senate case, Attorney General ex rel. Werts, Governor, v. Rogers, 28 
Atl. Rep. 726, with abstracts of all the briefs. The statement of facts is 
taken bodily from Mr. Lindabury’s brief, including his expression of 
opinion in the first person singular. The statement is very clear and 
perfectly fair, but it is not fair either to the counsel nor to the public to 
take the counsel’s brief as the reporter’s statement of the facts. The 
briefs are reported pretty fully, and occupy some thirty large pages of 
small print. The Attorney-General’s brief contains an account of the 
organization of the senate every year since the adoption of the constitu- 
tion of 1845. Mr. Parker’s brief quoted Judge Depue’s decision in 
Kearns v. Edwards, as reported in the New Jersey Law Journat for 
February, 1894, but in the Atlantic Reporter the reference is only to a 
report of the case appearing on a previous page of the same number. In 
this report the case appears as a decision of the Supreme court, when it 
was only a decision of a judge or a petition for a recount. Two other 
cases decided orally by Judge Depue and reported in the New Jersey 
Law JournaL for the same month, are reported as Supreme court deci- 
sions in this number of the Atlantic Reporter. It plainly appears in the 
Law Journat that such decisions are rendered orally at the Circuit, even 
though they are stated to be cases in Supreme court, but if they are 
copied in the Atlantic Reporter without acknowledgment they may 
easily be confused with the decisions of the Supreme court itself. 





In A CASE in the United States Circuit court for this district, reported 
in this number, Judge Green has construed the statute relating to ser- - 
vice of process upon a foreigu corporation. Devere v. Del. Lack. & W. 
R. R. Co. The statute provides that the process “may be served 
upon any officer, director, agent, clerk or engineer,” (Rev. p. 193). The 
judge holds that the word engineer in this connection, refers to the driver 
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and the colonial history of New Jersey. He cannot even refer the 
student to the constitution or the statutes for a list of the courts and a 
brief account of their functions. Most of the courts are older than the 
constitution and the statutes, and it is assumed that everybody knows 
what they are. Of the court of Common Pleas, for example, the consti- 
tution says nothing, except that there shall not be more than five judges 
of this court, and that they shall be appointed by the governor with the 
advice and consent of the senate, and shall hold their office for a certain 
term. Most of the courts are named in the constitution, and there are 
directions as to the appointment and term ofoffice ofthe judges, but there 
is no account of the nature or jurisdiction of any of the courts except the 
Circuit courts, which were created by the constitution of 1844. 

For any information in regard to the other courts we must go back 
beyond the constitution of 1776 and consult the ordinances of the colo- 
nial governors, and the acts of assembly under the Proprietors. Even 
these will give us no clear idea of the nature of the courts, unless we 
have some acquaintance with the early history of courts in the colonies 
and are familiar with the English courts, from which ours were taken. 

The courts referred to in the first constitution had already been created 
by ordinance or by statute. Their nature and jurisdiction were well 
understood, and there was no need to do more than refer to them by 
name. Even in the ordinances and the statutes the name of a court 
familiar to the people, either in the colony or in the old country, was 
enough to define its character, and so we must go back to the old colo- 
nial and English law for a full understanding of the courts now organized 
in the state of New Jersey. 

For our present purposes it is only necessary to refer to the old colo- 
nial statutes and to the ordinances by which our courts were expressly 
created. The English common law of the courts is, of course, familiar 
and is too broad a subject for discussion here. We need only say by 
way of a general statement that the system of courts created in New 
Jersey was substantially the system existing in England. in the early 
part of the eighteenth century, and was adapted in the same way to 
administer the several systems of English law. There were the 
Supreme court and court of Common Pleas, for the cognizance 
of civil actions at common law, and judges of Oyer and Terminer, 
and justices of the peace, for the hearing of criminal cases, and the gov- 
ernor himself, as chancellor, ordinary and vice admiral, administered the 
remedies afforded by the court of equity, disposed of questions relating 
to wills and administrations and adjudged questions within the admir- 
alty jurisdiction. 

Before the appointment of a royal governor in 1703, the people had 
already formed courts for themselves under the proprietors, and it was 
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these courts which formed the basis of the ordinance of Lord Cornbury, 
under which the now existing courts were first created. 

Courts were held in Monmouth county, under the patent of Governor 
Nichols, of New York, as early as 1667,* and in 1668 courts were held 
in Bergen and Woodbridge,t authorized by Governor Nichols,with power 
to try all causes that came before them. Newark held its own town 
courts annually, as early as 1669,} the verdict being by a jury of six men, 
and before any court was established by the legislature the people had 
already chosen men to fill the office of justice of the peace, the judicial 
officer coming closest to the people in their old home and one that 
seemed necessary to the preservation of good order. 

It was the justice of the peace that furnished the material for the first 
court created by an act of the legislature in New Jersey. The assembly 
in East Jersey created several courts in its session at Elizabethtown in 
November, 1675. It provided for a monthly court for the trial of small 
causes (under 40 s.) to be held by three persons, one of whom should be 
a justice of the peace, in each county, and the court was given power to 
grant space and time for payment of judgments against poor debtors. 
Provision was also made for a county court to be held twice a year, in 
each county, the judges to be elected by the people, and it was de- 
clared ‘that all causes actionable shall be tried before the county 
court, from whence there shall be no appeal, except to the Bench 
or to the Court of Chancery.” The same statute declared that there 
should be a Court of Assize, held the first day of October yearly, in the 
town of Woodbridge, or where the governor and council should appoint.§ 
This seems to have been ‘the bench” to which an appeal might be 
taken from the county court, and Judge Field, in his Discourse on the 
Provincial Courts of New Jersey, says:|| ‘‘ This was the Supreme court of 
the Province; but from it appeals would lie to the governor and council, 
and from them, in the last resort, to the King.” 

In 1682, on the transfer of East Jersey to the twenty-four proprietors, 
the assembly divided the province into four counties for “the better 
governing and settling courts in the same,” and proceeded to make a 
new organization of the courts. It was enacted that there should be one 
court held monthly throughout the year in every town “ for the determin- 
ing of small causes and cases of debt, to the value of forty shillings and 
under,” the cases to be tried by three persons without a jury. Secondly, 
there were to be courts of Sessions or County courts, to be held every 





* The Discovery and Settlement of Monmouth, by Rev. A. A. Marcellus. 

+ Troe, N. J. Hist. Soc. Vol. I, p. 167, Field’s Prov. Cts. of N. J., p. 6. 

t Newark Town Records, p. 13. 

§ Acts of 1675, ch. 6,7, 14. Leaming & Spicer, Grants and Concessions, p. 96, 99. 


|| Field’s Prov. Cts, of N. J., 8. 
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year for the trying of all cases that might be brought there, both civil 
and criminal. the cases to be tried by the verdict of twelve men of the 
neighborhood of the county, the judges to be the justices of the peace of 
the several counties, or three of them at least. There are existing rec- 
ords in Middlesex county of a county court held at Woodbridge, in 1682, 
and this, President Scott of Rutgers,who has made a study of our colonial 
history, believes to be the earliest record of the proceedings of a county 
court. 

The statute of 1682 provided also in chapter VII for a new kind of 
court called the court of Common Right. It was given power and juris- 
diction “ to hear, try and determine all Matters, Causes and Cases, capital, 
criminal, or civil Causes of Equity and Causes tryable at common Law; 
in and to which said court all and every person and persons whatsoever 
shall and may if they see meet remove any Action or Suit, the Debt or 
Damages laid in such Action, or Suits, being Five Pounds or upwards ;” 
and ‘shall or may by Warrant, Writ of Error or certioraria, remove out of 
any inferior Court, any Indictment, Information or Judgment there had 
or depending ; and may correct Errors in Judgement, and reverse the 
same if there be any just cause for the Same; which said court shall be 
the Supream court of this Province; which court shall consist of 
Twelve members or Six, at the least.” The court was to be held four 
times a year, and it was expressly provided that no person’s right or 
property should be by this court determined, except in case of cognovit 
or default, ‘ unless the fact be found by the verdict of twelve men of 
the neighborhood as it ought of right to be done by the common law.”* 

An appeal was given from the court of Common Right to the King, 
provided that the party should pay the costs of the suit and all other 
debts and costs recovered against him, and should give security to pros- 
ecute his suit with effect within eighteen months, or pay costs “if cast 
in the appeal.” 

This peculiar form of court was devised by the Scotch proprietors and 
was framed after the model of the Scotch rather than the English courts 
and was given equity as well as common law powers, but in 1698 an act 
was passed by the Assembly declaring that the judges of the court of 
Common Right should not be “judges of the High Court of Chancery, 
any custom or usage to the contrary notwithstanding.” An act passed 
in 1694 provided that actions in the county courts might be “ removed 
after judgment by writ of error to the court of Common Right and in 
cases in equity to our High Court of Chancery.” t 
What constituted the Court of Chancery does not appear. The word 

















* Leaming & Spicer 232. 
t Leaming & Spicer 368, and see also the earlier act limiting appeals to the Bench, or 
to the Court of Chancery, L. & 8. 347. 
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‘‘our” is used by the Legislature in describing the court and the refer- 
ence cannot be to the Court of Chancery in England, and yet it appears 
that when Governor Hunter began to exercise chancery powers in 1718 
it was insisted that this was an uadue assumption of authority.* This, 
however, may have been due to the fear of the Court of Chancery 
which was felt very generally in the American colonies and led to the 
total prohibition of the exercise of chancery powers by the courts of 
Massachusetts and Pennsylvania. 

In West New Jersey the courts were different from those in the east- 
erm division, and were more like the courts established in the united col- 
ony. A statute was passed in 1681+ providing that “there shall be in 
every court three justices or commissioners at least, to sit with the 
twelve men of the neighborhood, and with them to hear all causes and 
assist the twelve men with the law, and pronounce the judgment of the 
twelve men in whom the judgment resides.” 

In 1682 it was enacted that four courts of session should be held yearly 
at Burlington and at Salem.{ They had unlimited jurisdiction, civil 
and criminal, except in cases of a capital nature for which no provision 
whatever was made. 

A statute of 1685§ provided for courts of small causes, to be held by 
one justice of the peace to hear causes in which the matter in dispute 
was under forty shillings. An appeal to the county court or court of 
sessions was allowed on giving security. 

In 1693 a county court was created in the new county of Cape May, 
with a jurisdiction limited to twenty pounds, and this limit was removed 
in 1697 || 

A Court of Appeals was created by the act of 1693, ch. VI,* to 
consist of one or more of the justices of the peace of each county with 
one or more of the governor’s council. 

In the same yeart a Court of Oyer and Terminer was created, the 
judge to be “named and commissionated ” by the governor, with the 
advice of the council, ** which judge assisted by two or more justices of 
that county where the fact may arise,” was “empowered to try such 
criminals as” were “ under accusation for capital offences.” 

In the same year there was created a ‘Supreme Court of Appeals,”t 
consisting of one or more of the justices of each county court with one or 


*Whitehead’s East Jersey Under the Proprietors, 167, note. 
t Leaming & Spicer 428. 

tL. &S. 448. 

§ L. & S. 509. 

|| L. & S. 520. 

*L. & S. 514, 553. 

tL. & S. 517. 

tL. & S. 517. 
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more of the governor’s council, any three of whom, one of whom should 
be of the council, should be a quorum. There was a change made in 
1699 ;+ instead of the members of the council there were to be three 
“circular judges” to be chosen yearly by the house of representatives. 
These were to sit with one or more of the justices of the peace of each 
county, and any two of the judges with three of the justices of the peace 
were to constitute a quorum. The court was now called the ‘*‘ Provin- 
cial court, or Court of Appeals.” It had original, as well as appellate 
jurisdiction, and an appeal was given to the general assembly when the 
matter in dispute was over twenty pounds; and from the general assem- 
bly an appeal might be taken to England, on giving proper security to 
prosecute the appeal with effect or pay within eighteen months the costs 
of the appeal. 

Such were the courts established in the two divisions of New Jersey, 
before the time when the government was surrendered to the Crown by 
Proprietors, and the thea existing courts formed toa large extent the basis 
of the judicial system organized by the royal governors. The new courts 
were framed more closely after the model of the English courts, but it 
is in the earlier courts that we find the origin of some of the peculiar 
features of the New Jersey system. We find in the first place, the civil 
jurisdiction of the justice of the peace in the court for the trial of small 
causes. This is the earliest of all our courts. The magistrate, a familiar 
judicial officer, is made the judge of the first civil court set up in the 
new country, and some of the rules of our present practice are found in 
the earliest statutes regulating this court. Secondly we find in the 
county courts the beginning of our common pleas, and in the provision 
that this court shall be held by the justices of the peace of the various 
towns, we have the origin of the lay judges, for until the constitution of 
1844 limited the number to five, the court consisted of an indefinite 
number of justices of the peace and other persons of local consequence. 

In West New Jersey we have the court of Oyer and Terminer framed 
upon the English model like our present court except that a special 
judge, instead of the judges of the Supreme court, is appointed to hold 
the court. The Bench or Assize in East Jersey and the Provincial 
Court of West Jersey formed the basis of our Supreme Court, which, 
however, was framed more closely after the court of King’s Bench in 
England. In the refere:.ces to the court of Chancery we see at least a 
suggestion of the jurisdiction of that court, and in the appeals to the 
Governor and Council we find an imitation of the appeal from the Colo- 
nies to the King in council, and the origin of the present court of Errors 
and Appeals, in which the Chancellor takes the place of the Governor, 
and the lay judges are the survivals of the council. 


tL. &S. 563, 
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It remains now to show how the judicial system was reorganized by 
Lord Cornbury in 1704 and the governors who followed him within 
the next twenty years, and then what changes were made by the consti- 
tutions and statutes since the organization of the state. 


EpwarpD Q. KeasBEY. 


(To be Continued ) 





THE CENTRAL TRUST COMPANY, TRUSTEE. APPELLANT, AND THE CONTI- 
NENTAL IRON WORKS ET AL , RESPONDENT. 


(Court of Errors and Appeals of N..J. Filed Feb. 26, 1894.) 


Bonds secured by Mortgage to Trustee 
— Priority over mechanics’ liens— Mortgage for 
future advances.—A mortgage dated July 19, 
1889, delivered the same day and recorded 
July 22, 1889, was given by a gas company 
to the Central Trust Company, as trustee, to 
secure bonds to the amount of $350,000. No 
bonds were issued or sold until Sept. 20, 1889. 


tion of a building upon the mortgaged premi- 
ses July 29, 1889, before the issue of any 
bonds. 

Held, That the holders of the mortgage 
bonds have a lien relating to the time when 
the mortgage was recorded, and that the 
mortgage is an encumbrance upon the mort- 
gaged premises prior to the claims for 








The Gas Company commenced the erec- mechanics’ liens. 


Messrs. E. d W. T. Day and The Attorney General for appellants. 

Mr. Frank Bergen and Mr. W. D. Edwards for respondents. 

The opinion of the court was delivered by ; 

VAN SycKEL, J.: ‘This suit is prosecuted for the foreclosure of a trust 
mortgage made by the Metropolitan Gas Light Company of Elizabeth, 
New Jersey, to the Central Trust Company of New York, trustees, to 
secure seven hundred bonds of five hundred dollars each. 

The mortgage is dated July 19, 1889, delivered the same day and 
recorded July 22, 1889. The mortgage is in the usual form of mort- 
gages by corporations to secure the issue of bonds. It recites the reso- 
lution of the board of directors of the company authorizing the issuing of 
the bonds and the execution of the mortgage to secure the same. 

The total amount of bonds authorized to be issued were sold and 
delivered to purchasers between September 20, 1889, and Jan. 31, 1890. 

Lien claimants claim priority over this mortgage. The excavation 
for the building erected upon the mortgaged premises was commenced 
July 29, 1889, being a date prior to the sale of any of the mortgage 
bonds. 

By the decree below, priority was given to these lien claims for work 
done and materials furnished for said building. 

In this state, mortgages for future advances operate from the time of 
recording, althougn the advances may not be made until a subsequent 
date, and they have a priority for all advances made before actual notice 
of subsequent incumbrances. Bell v. Flemings’ exrs., 12 N. J. Eq. (1 


Beas.) 490; Ward v. Cooke, 17 N. J. Eq (2 C. E. Gr.) 93; Platt v. 
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Griffith, 25 N. J. Eq. (12 C. E. Gr.) 207 ; Jacobus v. Mutual Benefit, 25 
N. J. Eq. (12 C. E. Gr.) 604. 

In Platt v. Griffith, there was a verbal agreement between the parties 
to the mortgage that it should secure future advances. The lien claims 
accrued before the advances under the mortgage were made, but the 
court held that the mortgage was entitled to priority for the full amount 
advanced. 

In the Jacobus case supra, the mechanics’ liens attached May 28, 
1870. The mortgage was dated May 2, 1870; recorded, but not deliv- 
ered until July 7, 1870. This court held that although there was no 
delivery of the mortgage or advances made under it until after the lien 
claims had arisen, the incumbrance of the mortgage would relate to the 
date when it was recorded, and thus give it priority over the liens. 

In that case an agreement had been made to loan the money secured 
by the mortgage prior to its delivery, but I do not perceive how this fact 
could place the mortgagee in that case in a position of superior equity 
to that occupied by these bondholders who are secured by a mortgage to 
trustees for the money they should thereafter advance upon it. It was 
made for the express purpose of securing money to be advanced, and 
differs only in the fact that the future bondholders being unknown, the 
agreement to advance could not be made with them in person. It was 
in substance and effect made with the trustees named in the mortgage 
for the benefit of such bondholders, and equity should so regard it. They 
hold a stronger position than that in the Jacobus case in this respect,— 
the mortgage to their trustees was made, recorded and delivered prior to 
the commencement of the building, while in the Jacobus case there was 
no delivery until after the liens had attached. 

Mr. Justice Depue, who delivered the opinion of a maiority of the 
court in the Jacobus case said, that the object of the equitable doctrine 
adopted by the courts was to give effect to the intention of the parties, 
and that where several acts are necessary to make a complete convey- 
ance as between the parties to it, if justice requires it, the conveyance 
will be regarded as having been made at the first act, to which all subse- 
quent acts will have relation. The mere agreement to advance money 
in that case gave of itself no equity to the mortgagee, because he could 
have receded from his agreement when another lien was permitted by 
the mortgagor to intervene before he actually made the advance. The 
ground of equity was that the parties had entered into a legal contract 
which was partly executed, and that parties having notice of such con- 
tract must be subordinated to it, as if it had been entirely completed. 
That is the same principle which applies in enforcing contracts for the 
sale of land specifically. With the reason which underlies the rule in 
the Jacobus case in view, the case before us cannot be distinguished 









rties 
2ims 
the 
ount 


28, 
sliv- 
s no 
lien 

the 


ired 
fact 
nity 
e to 
was 
and 
the 
was 
age 
hey 
r to 
was 


the 
‘ine 
ies, 


nce 
SC- 


1ey 
uld 


“he 
act 
on- 
ed. 
the 

in 


ied 











CENTRAL TRUST CO. V. CONTINENTAL IRON WORKS. 13> 


from it in principle. The maxim in equity is that what has been agreed 
to be done shall, for the advancement of justice, be regarded as done. 

This case is within that rule. The mortgage was given to secure 
money to be advanced for the purposes of the mortgagor by the purchasers 
of the mortgage bonds, and the intention of the parties announced sub- 
stantially by the execution, recording and delivery of the mortgage can 
be effectuated only by treating the transaction as a whole by relation as. 
of the date of the mortgage. This gives it priority over the mechanics’ 
liens for the full issue of the bonds, because neither the complainants nor 
the bondholders had actual notice of the subsequent incumbrances. The 
commencement of the building was constructive notice only and not 
actual notice of the lien claims. This court in the Jacobus case expressly 
decided that such constructive notice would not postpone the mortgage 
debt. 

Aside from these adjudications the bonds of corporations, secured as. 
are these bonds, are dealt with in commercial transactions, and are 
treated almost without exception by the courts as a class by themselves, 
not subject in all respects to the stricter rules which pertain between 
natural persons. 

In Claflin v. Railroad Company, 4 Hughes 12, the question was 
whether bonds which were part of an issue secured by a first mortgage, 
but which remained unissued in the hands of the mortgagor, could be 
issued, after the making of a second mortgage and issue of bonds there- 
under, so as to preserve a lien superior to the issue of bonds under the 
second mortgage. 

Chief Justice Waite in maintaining the priority of the first mortgage 
bonds said: ** Here the bonds put out, while not for circulation as money, 
were intended as articles of commerce to be bought and sold in the 
market and passed from hand to hand as current negotiable securities. 
They were to be used in trade. When in the hands of the company 
their lien under the mortgage was suspended, but the moment they were 
out in the usual course of business, it again took effect as of the time 
when the mortgage was given. Any other rule than this would materi- 
ally impair the marketable value of this class of instruments and tend to 
defeat the very object of their execution. The whole issue of such bonds 
must be treated as of the date of the mortgage without regard to the 
time they were actually put out, unless the contrary is clearly expressed.” 

The like view was taken by the Supreme court of Iowa, in Nelson vy. 
Towa Eastern R. R. Company, 8 American Railway Rep. 82. There 
between the execution and recording of the mortgage and the issue of 
the bonds, a mechanics’ lien attached to the mortgaged premises. The 
court of Iowa denied priority to the mechanics’ liens, saying that, “If 
the purchaser of a bond in New York, in Amsterdam, or London, is bound 
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to enquire whether the bond in fact was executed by the company con- 
temporaneously with the execution of the mortgage, or whether before 
the signing or the negotiating of the bonds, liens of laborers or material- 
men may not have attached to the road, it is apparent that the value of 
these securities would be much depreciated, and all industries which 
depend upon the raising of means through negotiations would be para- 
lized. The plaintiffs are affected with knowledge of the existence of 
the mortgage, and seeing that the road had mortgaged all its future 
acquisitions, they could and should have protected themselves by refus- 
ing to sell the ties without payment or security.” 

In Reed’s Appeal, 122 Penn. St. 565, where the lien of the mortgage 
was held to be dominant, a distinction is clearly drawn between mort- 
gages to secure bonds to be put upon the market and dealt with in com- 
mercial circles, and a mortgage given by one man to another. The 
following is the language used by the court at page 573 of that case: 
“Where a mortgage is given to cover future advances by one man to 
another it is not a matter of much inconvenience for the mortgagee to 
ascertain from time to time, as he is called on for advances, whether 
there be intervening liens. But a different case is presented where a 
public improvement is undertaken, requiring the expenditure of large 
sums of money and the floating of a debt of great magnitude. The debt 
is necessarily divided into small parts, and carried into different and dis- 
tant markets. It would be out of the question to ascertain the state of 
the record or of the company’s affairs each time a bond was about to be 
sold. If this were made the duty of purchaser, it would prevent the sale 
of such securities altogether, or at least confine their purchase to such 
large concerns as could buy in bulk after due and careful inquiry ; even 
then the facts would be open to doubt at every subsequent sale. Thus 
their value would be entirely: reduced.” 

The cases are referred to in Jones on Corporate Bonds and Mortgages, 
$ 205. 

If this well-established doctrine is shaken, it will destroy the value of 
millions of securities of railroad and other corporations, which have been 
negotiated on the faith of the priority of the mortgage which secures 
their issue. 

In the case before us the lien claimants show no superior equity. They 
had full notice of the existence of the mortgage, and the purpose of the 
company to put the mortgage bonds upon the market for sale to bona fide 
purchasers without notice of the mechanics’ liens. Charged with such 
knowledge they took no active measures to restrain the issue of the 
bonds. 

The act of March 4, 1879 (Supp. to Revision, p. 456, sec. 4) has no 
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EDISON, GOURAUD V. EDISON UNITED PHONOGRAPH CO. 14! 


application to this case as clearly appears from the preamble to that act, 


and also by the provisions of the act. 


In my opinion the decree of the court below should be reversed, and 
the priority of the mortgage bonds established. 





THOMAS A. EDISON AND GEORGE E. GOURAUD v. THE EDISON UNITED PHONO- 
GRAPH CO. AND OTHERS. EDISON UNITED PHONOGRAPH CO. v. 
INTERNATIONAL GRAPHOPHONE CO. 


(Chancery Chambers, April 6, 1894.) 


Corporations — Election—Insolvency— Re- 
ceiver—Injunction.—The Court of Chancery 
will enjoin the holding of a corporate elec- 
tion at the instance of the equitable owner 
of stock, when the officers have unjustly re- 
fused to transfer the stock on the books, but 
the court will not give this relief to one 
who has lost his right to vote merely by neg- 
lecting to have his stock transferred on the 
books in due time. 

A receiver will not be appointed of a cor- 
poration on the ground of insolvency, unless 


privileges for which the stock was issued, 
must be considered in estimating the assets, 
and it is not enough to suggest that if the 
present business management is continued 
the assets will become worthless. 

A receiver will not be appointed be-' 
cause of disagreements between the stock- 
holders as to policy of the company. So long 
as the directors of a corporation keep within 
the scope of their powers and act in good 
faith with honest motives, their acts are not 
subject to judicial revision. 











proof of insolvency is made. Patents and 


A bill was filed by Gouraud and Edison, owning half the stock of the 
Edison United Phonograph Co., asking for an injunction to restrain the 
company from holding an election of directors for twenty days, so that 
two shares of stock belonging to them, but standing in the names of two 
of their directors could be transferred on the books.’ The bill claimed 
that the transfer of one of the shares in due time had been prevented by 
the fault of the defendant company. As to the other, the only allegation 
was the neglect of Edison himself, to whom it had been assigned, to have 
it transferred on the books in time for the election. Before the hearing 
it appeared that the defendant company had obtained for Mr. Edison a 
proxy for the share which it had omitted to transfer, so that no reason 
remained for restraining the etection, except the fact that the complain- 
ant (Edison), had carelessly omitted to have his share transferred. 

At this point another bill was filed by the same parties, against the 
Edison Company and the International Graphophone Company, setting 
forth at great length the relations between the complainants owning half 
the stock and the Graphophone Company owning the other half, and the 
disagreements between them as to the policy to be pursued by the Edison 
United Company in dealing with the phonograph throughout the world, 
and asserting that in consequence of the policy pursued by the directors, 
all but two of whom were in harmony with the Graphophone Company, 
the interests of the United Company had been injured, and the bill 
charged that the United Company “is insolvent or in a condition of 
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insolvency, which renders the interposition of the court necessary, and that 
under the circumstances the complainants were always and are entitled 
as holding a half interest to a negative upon any corporate action pro- 
posed to be taken, and that their consent shall be obtained to such 
action.” The prayer of the bill was for a decree that the trust imposed 
on the United Company and its directors and officers had not been 
administered by them according to law, and it was necessary and advis- 
able that such trust should be assumed by the court, and that a receiver 
should be appointed to carry on the business and to investigate the con- 
dition of the company’s affairs, and to report to the court to the end that 
the business might be carried on or wound up, according to the condi- 
tion in which it might be found by the receiver, and that the directors 
might account for their loss caused to the stockholders by their action, 
and that the election might be postponed for the reasons stated in the 
former bill. 

Application was made for an interlocutory injunction and the appoint- 
ment of a receiver. 

Affidavits, in reply, showed that the company was perfectly solvent, 
still having all the patents for which its stock had been issued, and that 
its business had been managed according to the best discretion of its 
directors. 

Mr.Wayne Parker and Mr. Cortlandt Parker for the complainants. 

Mr. George M. Keasbey and Mr. A. Q. Keasbey for the defendants. 

Van Fuieet, V. C.: My examination of this case has resulted in the 
conviction that all the interlocutory relief sought by the complainants 
must be denied. 

First. This court should not, under present circumstances, enjoin the 
holding of a stockholders’ meeting for the election of directors. When 
the first bill was filed the complainant Gouraud may have been entitled 
to such relief. When a person, holding the equitable title to stock in a 
corporation, applies in season to the corporation to transfer the stock to 
him so that he may vote on it at the next* election, and the corporation 
unjustly refuses to do so, to the irreparable damage of the applicant, this 
court may enjoin the holding of an election. Archer v. Am. Water 
Works Co., 5 Dick? 33, 48. But Mr. Gouraud’s equity no longer 
exists. He is now empowered to vote on the one share in respect to 
which he asked the assistance of the court. He does not need the help 
of the court. 

Mr. Edison has, by his own neglect, lost the right to vote on the one 
share in respect to which he asks the assistance of the court. A court 
of equity may relieve a person against the consequences of an accident 
for which he is no way responsible, but is beyond its power to relieve 
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him from the consequences of his own negligence. Equity does not 
encourage, but discourages laches. 

Second. Nothing has been proved which authorizes the appointment 
of a receiver. The corporation is not insolvent. Its principal assets 
consist of inventions, patents and patent privileges. The parties agree 
that these assets have a large value. They do not disagree as to their 
value, but the point in dispute is as to how they can best be utilized. 
The complainants say, that if the business of the corporation shall be 
managed as they think it ought to be, they have the fullest belief in the 
value of these assets; while Mr. Jesse Seligman, the gentleman whom 
the complainants charge with dominating the directory, swears, that if 
the present business policy is adhered to he has the greatest confidence 
in the financial success of the corporation, and also that his firm are will- 
ing to advance all the money necessary to carry on its business. Mr. 
Edison was paid, in stock, $500,000, for the patents and patent 
privileges he assigned to the corporation. It is not pretended that they 
were not fairly worth that sum, nor has it been proved that they are less 
valuable now. But the complainants have attempted to show by an 
argument, resting entirely upon supposed analogies and unverified state- 
ment of facts, that if the present business policy is not changed and their 
policy adopted, these assets will soon become worthless. This is mere 
opinion, and an opinion on such a subject is not evidence. The case, in 
my judgment, is wholly destitute of proof of insolvency. 

Third. Nor can a receiver be appointed for this corporation either 
because it has no properly constituted governing body, or because there 
are such dissensions in its governing body as to make it impossible for 
the corporation to carry on its business with advantage to the parties in- 
terested. The English court of Chancery has held that either of these 
grounds is sufficient to justify the court in assuming control of the 
affairs of a corporation to such an extent as may be necessary to pre- 
serve its property and to protect the rights of its stockholders. Feather- 
stone v. Cook, 16 Eq. Cas. 298; Trade Auxiliary Co. v. Vickers, Ib. 
303. The principle established by these cases has been approved by 
Chancellor McGill. Archer v. Am. Water Works Co., 5 Dick. 33, 52. 
But neither of these grounds exist in this case. This corporation has a 
properly constituted governing body. Such body is in peaceable posses- 
sion of the property of the corporation and engaged in managing and 
controlling its affairs and business, peacefully and regularly, in con- 
formity to the judgment of seven of its nine members. Two of the nine 
differ with the others as to the best method of conducting the business of 
the corporation. The two believe that the interest of the stockholders 
can be best subserved and promoted by establishing agencies in different 
countries for the hire and sale of phonographs; while the other seven 
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believe that the same object can be best accomplished, not by the hire 
and sale of instruments, but by the sale of territorial rights. Each fac- 
tion is thoroughly persuaded that its judgment is correct and that the 
judgment of the other is incorrect. Neither denies nor impugns the 
good faith and honesty of the other. The corporation was formed to 
manufacture, buy and sell phonographs; also to license others to sell and 
use patents, patent rights and inventions relating to the manufacture, 
use and operation of phonographs; and also to sell, grant and assign 
patents, patent rights and inventions relating to the manufacture, use 
and operation of phonographs. It thus appears that both of the methods 
of conducting the business of the corporation, about which the two fac- 
tions differ, are clearly within its powers. 

This being so, which method shall be adopted, or whether one or both, 
is a question that the law commits absolutely and unconditionally to the 
managers of the corporation. Stated bluntly, it is apparent, that the 
real object of the bill in this case is-to induce judicial action which shall 
substitute the judgment of a minority of the directors of this corpo- 
ration for that of the majority. That cannot be done. No rule of law is 
better settled than that which declares, that so long as the directors of 
a corporation keep within the scope of their powers and act in good faith 
and with honest motives, their acts are not subject to judicial revision. 
Perhaps no better statement of this principle can be found than that 
which Vice-Chancellor Green made in Ellerman v. Chicago Junction 
Co., 4 Dick. 217, 232, when he said: ‘Individual stockholders cannot 
question, in judicial proceedings, corporate acts of directors, if the same 
are within the powers of the corporation, and, in furtherance of its 
purposes, are not unlawful or against good morals, and are done in good 
faith and in the exercise of an honest judgment. Questions of policy of 
management, of expediency of contracts or action, or adequacy of 
consideration not grossly disproportionate, of lawful appropriation of 
corporate funds to advance corporate interests, are left solely to the 
honest decision of the directors if their powers are without limitation and 
free from restraint. To hold otherwise would be to substitute the 
judgment and discretion of others in the place of those determined on 
by the scheme of incorporation.” The same principle was restated in 
substance by the same Vice-Chancellor in Sewell v. East Cape May 
Beach Co., 5 Dick. 717, 723. And Chancellor McGill, in Benedict v. 
Columbus Construction Co., 4 Dick. 23, 36, expressed it in these words: 
““Where the question is one of mere discretion in the management of 
corporate business by directors * * * remedy cannot be had by 
application to a court of equity.” 

Fourth. Nor can a receiver be appointed on the ground that such 
action by the court is necessary to prevent the violation of a trust. It 
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is intimated by the bill, rather than directly alleged, that when Mr. 
Edison assigned his patents a trust was created, making it the duty of 
the Edison. United Phonograph Co. to carry on its business by the 
establishment of agencies for the sale of phonographs, and not by the 
sale of territorial rights. The agreement by which the transfer was 
made shows that this intimation is without the least foundation. It con- 
tains several provisions regulating the sale and grant of territorial rights. 
To illustrate: if such grant be made to a corporation, its name must 
include the word ‘* Edison ;” the consideration received for the sale of a 
territorial right, whether the sale embraces an entire country or only a 
_part thereof, shall be immediately divided among the stockholders, unless 
two thirds of the directors shall otherwise determined. There are other 
provisions, indicating with equal clearness, that one of the methods by 
which all parties understood and desired that the patents should be 
utilized was the sale of territorial rights 
The complainants’ application must be denied with costs. 
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(Cumberland Circuit Court, April, 1894.) 


Trees Along Highways—Liubility of 
Road Officers— Trespass— Plea of Justification. 
—Trees in the highway belong to the owner 
of the land, and they may only be removed 
by the public officers in charge of the roads 
when they are obstructions in the way of 
travel and their removal is necessary in the 
construction or reparation of the highway. 


Where trees were removed by a roa! com- 
mittee of a comnion council without distinct 
authority, and they destroyed trees when 
their destruction was obviously unnecessary 
for the purpose of keeping the roa in order, 
the officers were held liable in damages, 
even though there was no malice nor inten- 
tional wrong. 


Action of trespass against supervisors of the highways for cutting down 
trees along the road in front of the plaintiff’s land. The facts are stated 
in the opinion. 

Mr. C. K. Landis, Jr., for plaintiffs. 

Mr. R. P. Tuller for defendants. 

Reep, J.: These two cases were tried before the court, a jury having 
been waived by the parties. Both actions were brought by persons 
whose properties abutted upon, and who owned land to the middle of a 
highway. One highway was in a borough, and the other in a township. 
In each case the action is brought against persons who excavated and 
removed soil in front of plaintiff’s premises on plaintiff’s land lying in the 
highway, and in doing so removed trees growing in the highway on 
plaintiff’s land. 

It is elementary law that the owner of land to the middle of the high- 
way has all the rights of an owner, subject to the easement of the public. 
A stranger who uses the land for other purposes than traveling over it, 
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is a trespasser. Soil, trees and herbage upon this land, are the property 
of the abutting owner. The defendants justify, however, as public offi- 
cers, or as acting under the direction of public officers, to whom is 
confided the supervision of these highways. There was no plea of justi- 
fication, and to permit this defense such a plea is essential. It may be 
filed now upon payment of costs. 

Regarding the defendants, then, as supervisors of the highway, what 
are their rights? They have the right to perform those acts which are 
requisite to conserve the purposes of public travel. They should see that 
the path of public travel is kept unobstructed. They have the ability 
to put the road bed in a condition to facilitate the passage of vehicles, 
horses and pedestrians. In doing this, there is the incidental right to 
form the road bed, to excavate the soil, and to remove the soil from one 
position to another in said road where it is required. There is the right 
to ditch and lay underdrains, where such work is rendered necessary by 
the character and location of the ground, so as to produce the proper 
aridity of the highway surface for traveling purposes. There is also the 
right to remove trees standing in the road when they are obstructions in 
the way of travel, or their removal is necessary in the construction or 
reparation of the highway. There is, it is thus apparent, a limitation 
upon the power of such officers to excavate and transport soil, and to 
destroy trees. This limitation, as already stated, is that such action 
must be essential to the preservation of the public right to use in a proper 
manner, its easement over the land. The existence of trees in and along 
highways does not confer upon a road officer a right to interfere with 
them, unless such interference becomes necessary to accomplish the 
purpose. 

The road legislation in other states, as well as in this state, very wisely 
recognizes and encourages the presence of trees in the highways. ‘ Plant- 
ing of shade trees is encouraged by statute,” says the Supreme court of 
Maine, in Wellman yv. Dickey, 78 Maine 29. ‘‘They cannot be de- 
stroyed without the call of public necessity. Highway surveyors should 
not uproot them without reason or necessity.” 

When trees impede public travel, they may be removed. Patterson 
v. Vail, 43 Iowa 142. But their removal will be enjoined, unless such 
removal is demanded by the wants of public travel and convenience. 
Bells v. Bellknapp, 36 Iowa 538. 

In Winter v. Peterson, 24 N. J. L. (4 Zab.) 524, it was held that trees 
in a highway belong to the owner, and that beyond the right of the 
road overseer to remove obstructions, the right of the owner remains in 
him. It was held that an overseer, who cuts down a tree which does 
not obstruct or interfere with the public use of the road, is a trespasser. 
Turning to the first of the two cases now under consideration, I think 
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the act of excavation, and particularly the destruction of the shade trees, 
is not justified at all. Such removal of soil and trees was not essential 
for draining off the water, for a pipe would have subserved the purpose 
aimed at, and would have left the trees standing. 

The resolution of common council did not call for this kind of work. 
It only requested the road committee to investigate the property on Elm 
street, between Third and Fourth streets, with power to act. There was 
no ordinance passed, as a proposed change in the grade of the street or 
sidewalk would require. It was merely a reference to the committee to 
devise and execute, if in its judgment necessary, some way of avoiding 
or diverting the accumulation of water, and so prevent the flooding of 
lands, which had been the subject of complaint. For the manner of the 
execution of this work, the street committee is responsible, as well as its 
employee, Mr. Skinner. 

I find no malice or intentional wrong-doing in their acts, but I find 
that they acted outside and beyond the power conferred upon them as 
public officials or the servants of public officials. The damages I fix at 
one hundred dollars. 

I regret that the plaintiff did not attempt to arrest this destruction of 
the trees in limine. heir threatened destruction of the trees was an 
irreparable injury which equity would have enjoined, and this would 
have rendered this action unnecessary. 

The second case I think stands upon a different footing. The trees 
were not valuable. The excavation does not seem to have been im- 
proper, and it involved the destruction of the trees. The soil excavated 
was put upon the road. The overseers called upon the township com- 
mittee, and the committee directed the work to be done. I find no 
malice on the part of defendant. I think he was acting within his power, 
and that judgment must be entered for him. 

[For a recent decision of the Supreme court setting aside an ordinance 
declaring trees along a highway to be a nuisance, see State, Avis, pros. 
v. Vineland, 17 N. J. Law Journal 121.—Eb.] 








DEVERE v. DEL., LACK. & WEST. R. R. CO. 
(U. S. Circuit Court, District of N. J., March 27, 1894.) 


Practice—Service of process on foreign cor- cess may be served on any officer, director, 
porations—Meaning of the word engineer— agent, clerk or engineer, a summons may 
Under section 88 of the act concerning cor- lawfully be served on the driver of a loco- 
porations, providing that in personal motive engine. 
actions against foreign corporations pro- 


On motion to quash the writ of summons for irregular service. 


Mr. Flavel McGee for the motion. 
Mr. William D. Tyndall contra. 
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GREEN, D. J.: The writ of summons in this case was served by the 
marshal upon John English, an engineer in the employment of the 
defendant company, a foreign corporation. The service was made under 
section 88 of the corporation act of this state. That section provided 
that ‘in all personal suits or actions hereafter brought in any court of 
this state against any foreign corporation or body corporate, not holding 
its charter under the laws of this state, process may be served upon any 
officer, director, agent, clerk or engineer of such corporation or body 
corporate, either personally or by leaving a copy thereof at the dwelling 
house or usual place of abode of such officer, director, agent, clerk or 
engineer, or by leaving a true copy of such process at the office, depot or 
usual place of business of such foreign corporation or body corporate. 
And such service shail be good and valid to all intents and purposes.” 

It is contended on the part of the defendant that the word “ engineer,” 
as used in this section does not include ‘‘ engineers in charge of locomo- 
tives” or “‘ engine drivers,” but is confined to those persons who are 
skilled in the principles and practice of the art of ‘“ engineering,” that is 
the planning and constructing of roads, bridges, railroads, canals, acque- 
ducts, machinery and other similar works. The argument is, that it was 
the intention of the legislature to direct service of process against a for- 
eign corporation to be made upon some one who was directly interested 
in the management or operation of the company, and not upon a mere 
employee, whose duty would not include that of notifying the company 
of service upon him of civil process. 

This argument is undoubtedly very persuasive, but I cannot assent to 
its conclusiveness. The word “ engineer,” as used in this act, must be 
given its usual and commonplace meaning. — It is defined in the ‘* Cen- 
tury Dictionary ” as “ an engine driver; one who manages an engine; a 
person who has charge of an engine and its connected machinery.” This 
definition is quite broad enough to include the employee of the defendant 
corporation upon whom process was served in the present suit. He was 
admittedly in charge of and was managing a locomotive engine of the 
defendants, and was one of their ‘‘ engineers.” Clearly he was of that 
class of employees of a foreign corporation upon whom service of pro- 
cess against the corporation could be made under the act in question. 

An argument in favor of this construction of the act could be founded, 
perhaps, upon the sequence of the persons liable to service of process as 
stated in the act itself. Such service should be made, if possible, at first 
upon an “officer” of the corporation representing the executive depart- 
ment; secondly upon a “director,” representing the “‘ management ;” 
thirdly upon an “ agent” representing fairly the “ business department ;” 
fourthly upon a “clerk,” and lastly upon an “ engineer,” together repre- 
senting the body of employees. It will be noticed that there seems to 
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be a sliding scale, so far as the power, responsibility and duties of the 
person selected for service of process are concerned. If this be true, in 
fact, it would seem that an “ engineer” who, it is insisted, by the coun- 
sel for defendant, must be an “ officer,” as intended by the act in ques- 
tion, and not simply an employee, would have been placed before a mere 
*¢ clerk ” in the list. 

The motion to quash is refused. 


—__—~ + > 


RUTH G. EARLE, OWNER, PLAINTIFF IN ERROR, v. S. A. WILLETS & CO., 
DEFENDANT IN ERROR. 


(Court of Errors and Appeals. Opinion filed March 31, 1894.) 
(Syllabus by the Court. Argued at November term, 1893.) 


Mechanics’ Lien—Contract filed bya per- of the mechanic’s lien act, protect the land 
son not the owner.—A filed contract, although and building of the owner of the land, from 
signed by a person other than the owner, in all claims, except those of the contractor. 
the absence of a fraud, will, under section 2 

Mr. A. Stephany for plaintiff in error. 

Mr. J. W. Westcott for the defendant in error. 

The opinion of the court was delivered by REED, J.: 

This writ brings up a judgment of the Circuit court, entered in con- 
formity with an advisory opinion of the Supreme court. The opinion is 
sent up, in conformity with § 249 of the Practice act, and error is assigned 
upon the first resolution contained in that opinion. 

The question involved, arises in this way: Mrs. Earle, the plaintiff in 
error, was made defendant, as owner, in an action upon a mechanics’ 
lien, brought by Willets & Co. Willets & Co. has furnished material for 
the erection of a building upon the land of Mrs. Earle. Her defense as 
owner was, that the building was erected in pursuance of a contract made 
by Harry Earle, the husband of Ruth G. Earle, with one Bowker, as 
contractor. This contract was duly filed before the work upon the build- 
ing began. 

It was ruled that this contract did not protect the estate of Mrs. Earle 
in the land and building from the claim of Willets & Co. This conclu- 
sion was put upon the ground that the contract was signed by a person 
other than the owner of the land upon which the building was to be 
placed. 

It did not appear that there existed any fraudulent intention to cheat 
workmen or material-men by this manner of executing the contract. 
Nothing appeared in the case to bring it within the influence of the doc-— 
trine announced by the Supreme court, in the case of Young v. Wilson, 


‘15 Vr. 157. 


The decision was the result of an interpretation of the terms of the 
act, and it was concluded that the legislature, when it used the word 
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“contract,” in the second section of the Mechanic’s Lien Act, meant only 
a contract by, and in the name of, the owner of the estate upon which 
the lien could be filed. 

The issue here presents the correctness of this construction of the 
statute. 

The language of the second section of the act (Rev. p. 668) is as fol- 
lows: ‘*That when any building shall be erected in whole, or in part, by 
contract in writing, such building and the land whereon it stands shall 
be liable to the contractor alone for work done or materials furnished 
in pursuance of such contract.” Then follows a provision requiring the 
contract or a duplicate to be filed before the work is done or the ma- 
terials are furnished. 

It is perceived, by a comparison of the facts appearing in this case 
with the express words of the above section, that Willets & Co. are ex- 
cluded from occupying a position as lienors against the property of Mrs. 
Earle. The facts exactly fit the statutory conditions, for it is undenied 
that this part of their claim is for materials furnished in pursuance of a 
contract, in writing, duly filed before the said materials were furnished. 

A primary rule of statutory construction is to follow the natural and 
liberal meaning of the language used by the legislation: ‘When an act 
is conceived in clear and precise terms; when the sense is manifest and 
leads to nothing absurd, there can be no reason to refuse the sense which 
this treaty naturally presents. To go elsewhere in search of conjectures, 
in order to restrain or extinguish it, is to endeavor to elude it.” Vattel’s 
First Maxim ; Dwarris on Statutes, p. 126. 

The rule is entirely settled in this state, that unless a clear intent dif- 
fering from the literal meaning of the words used is to be found in the 
context, or in acts in pari materia, the only duty of the court is to con- 
strue the language naturally and literally. State, West Jersey Ferry 
Co., pros., v. Rudderow, 31 N. J. L. (2 Vr.) 512; Douglass v. Chosen 
Freeholders of Essex, 38 N. J. L. (9 Vr.) 214; Water Commissioners v. 
Brewster, 42 N. J. L. (13 Vr.) 125. 

The Supreme court’s interpretation of this statute resulted in the in- 
terpolation into section two, after the words ‘‘contracts in writing,” of 
the words “signed by the owner.” 

The inference that the legislature meant to restrict the contracts men- 
tioned to such contracts only as were made by the owner, was drawn 
from the requirement of the section, that the contract should be filed. 

“‘The manifest object of this proviso,” it was justly said, ‘is to notify 
all persons other than the original contractor who may be about to 
furnish material or labor for the construction of the building, that they 
cannot rely upon a lien fer their payment.” It was said, with equal 
truth, that there must be some means by which the parties to be notified 
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can discover that such an instrument has been filed; that the statute ex- 
pressly provides no means, and that none can be suggested which does 
not involve the ascertainment of some fact im pais. 

It was thought that the legislature must have some such fact in mind, 
and that the fact most reasonably suggested is the name of the owner 
about to erect the building. For this reason, it was concluded, that it 
was only such contracts as contained this fact, namely, the name of the 
owner, that the legislature intended the act to include. 

[ am unable to regard this inference of intention as possessing such a 
degree of clearness as to justify this qualification of the express words 
of the section. 

In requiring the filing of the contract there was undoubtedly an in- 
tention that such filing should operate as a notice, but that there was in 
the minds of the legislature any particular fact which should exist to 
supply a clue to the filed instrument is not probable. So long as there 
exist clues other than the name of the owner, it cannot be said that the 
filing of any contract does not subserve the purpose of the act. 

Now in respect of the means by which the existence of a contract 
can be discovered, it may be again observed that whether a filed con- 
tract is signed by the owner or not, inquiry into the matters, aside from 
the record, is essential to a successful inquiry in respect to its existence. 
If the name of the owner is to be the starting point, an ascertainment 
of his name, which inquiry also involves the establishment of the 
identity of the property, is necessary... The record of conveyance can- 
not be relied on to furnish such information, for the owner’s deed may 
not be recorded. Possession cannot be depended on, for there may be, 
and often is, no visible possession of the land upon which the building is 
to be erected; or it may be in the possession of a tenant or stranger. 

In most instances the name of the contractor is as readily discovered 
as is that of the owner. The laborer, or material-man, knows upon 
whose orders he is called upon to work or furnish materials. The 
laborer knows, and the material-man should know the premises to be 
improved. 

I cannot conceive an instance where diligent inquiry will not disclose 
whether the person to whom service is rendered is the owner, contractor, 
sub-contractor, or an agent of either of these. Inquiry of the owner 
would also disclose the fact whether the work was being done by him or 
not, and if by him, whether by contract or not, and if by contract, who 
is the contractor. 

Unless such inquiries as can be made are answered by such a series 
of falsehoods as would brand the whole transaction as fraudulent and 
void, I see no difficulty in ascertaining the existence of a contract, 
whether it is signed in the name of the owner or in the name of a third 








552 THE NEW JERSEY LAW JOURNAL. 


person. It cannot be said, therefore, that the name of the owner is the 
only clue, but only that it may be a better clue than some other fact ; 
that it may make the existence of a contract, in some degree, more 
readily discoverable. But I do not regard this position, even if entirely 
accurate, as a reason sufficient to support the judicial interpolation into 
the second section of the statute made by the Supreme court. 

Again, the fourth section of the act seems to discountenance the no- 
tion that the legislature meant that the name of the owner should appear 
on the contract as the fact from which its existence can be discovered. 
This section provides that if any building be erected by a tenant or 
other person than the owner of the land, then only the building and the 
estate of sueh tenant, or other person so erecting such building, shall be 
subject to the lien created by this act, unless such building be erected 
by consent of the owner of such land in writing. 

The provisions of section two, in respect of the effect of filing a writ- 
ten contract, applies to all cases of labor or material furnished in the 
erection of a building. No one can successfully contend that it does not 
apply to the erection of a building by a person other than the owner, as 
well as to buildings erected by the owner. It cannot be questioned that 
a building erected by a tenant or other person, under a duly filed con- 
tract, would not be entirely efficacious to protect the building from the 
claims of all persons other than the contractor. Yet, it is obvious that 
a contract, when the building is so erected, must be signed by a person 
other than the owner of the land. 

The language of section four is entirely repugnant to the notion that 
an unassenting land owner has any connection whatever with a contract 
entered into for the erection of a building upon his land by his tenant or 
any other person. 

Such a contract must be made by a person other than the owner, else 
it would be the contract of the owner, and not of his tenant or other 
person. It seems, therefore, obvious, that the contracts mentioned in 
section two were not confined to such contracts only as were executed in 
the name of the owner of the land. 

Therefore it is necessary, for the purpose of supporting the conclusion 
arrived at by the Supreme court, to hold that the inference is that the 
legislature designed that some, and not all contracts, must be in the name 
of the owner of the land. 

This inference seems highly improbable. Nor is this improbability 
diminished by the suggestion that the owner who is to sign is the owner 
cf the estate which may be burdened by the lien; that the owner of the 
fee is to sign if he erects the building, and the tenant or other person is 
t» sign it either of them makes the improvement. 

The moment it is admitted that an effective contract can be made by 
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a person other than the owner of the land, whether that person is in pos- 
session or not, whether his interest in the land is a matter of record or 
not, the value of the owner’s name as a clue to the existence of a filed 
contract possesses so little importance that it seems entirely insufficient 
to import into the statute the ascribed intention. 

The judgment of the Supreme court is reversed. 


[Note.—The decision of the Supreme court in this case was criticised 
in the New Jersey Law Journat for February, 1892, 15 N. J. L. J. 
33, and several of the reasons now given by the Court of Errors, (and 
some others) were then suggested to show that the decision was not 
satisfactory. It is unfortunate that the hearing and decision on the writ 
of error were delayed so long, and still more so that it was publicly re- 
ported some time ago that the Court of Errors had sustained the decision 
of the Supreme court. Several cases were tried and decided on this 
assumption and the judgments recovered were paid.—ED. ] 


——_-—— —~ e 





THE GUARANTEE BUILDING AND LOAN ASSOCIATION v JOHN HARRIS. 
(New Jersey Supreme Court.) 


Bail—Arrest—Debt Fraudulently Con- covers not only express contracts initiated 
tracted.—1. The fourth sub-division of sec- by fraud, but also obligations implied by 
tion 58, of the Practice Act, relating to law from fraudulent behavior. 
capias in action on contract, (Rev. p. 857) 


Mr. J. W. Wartman for the motion. 

Mr. John F. Harned contra. 

Garrisox, J: The defendant, an attorney at law and the solicitor for 
the plaintiff, a building and loan association, was entrusted by it with 
four several sums of money to be used by him in the payment and dis- 
charge of four mortgages which were first liens upon properties upon 
which the defendant was instructed to obtain mortgages for the Building 
and Loan Association. He obtained the mortgages, but instead of ap- 
plying the money to the discharge of the prior liens, he appropriated it 
to his own use, so that the mortgages taken for his client were, in each 
case, second instead of first liens. For the aggregate of these sums he 
was sued in an action on contract commenced by summons. Judgment 
having been entered, and the foregoing facts being made to appear by 
affidavits filed with a Supreme court commissioner, a capias ad satis- 
Jaciendum was issued under which this defendant was arrested, and still 
rewains in custody. His discharge is sought upon two grounds. First, 
because the writ was not (in the language of the 112th section of the 
Practice Act) ‘issued upon a judgment founded upon contract, express 
or implied.” 
The ingenious argument of the defendant’s counsel is that the contract 
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to account for money tortiously retained is not an implied contract within 
the meaning of this act. 

The implied contract thus arising is clearly within the letter of the 
statute. The definition given by Blackstone of implied contracts is 
‘“‘such as reason and justice dictate, and which, therefore, the law pre- 
sumes that every man has contracted to perform,” (III Bl. Com. 159). 
The same writer gives as a specific illustration of an implied contract 
the case of ‘tone who has received money belonging to another without 
any valuable consideration given on the receiver’s part—for the law con- 
strues this to be money had and received for the use of the owner only, 
and implies that the person so receiving promised and undertook to ac- 
count for it to the true proprietor, and if he unjustly detains it an action 
on the case lies against him for the breach of such implied promise and 
undertaking,” (ILL Bl. Com. 163). 

The contention against this plain interpretation of the word “im- 
plied” is based entirely upon the construction put upon similar words in 
the statute of New York by the Court of Appeals of that state in the 
ease of Duzenbury v. Spiers, 77 N. Y. 144. That case is, however, 
without force, for the reason that the New York statute therein consid- 
ered provided ‘‘that the capias should be limited to actions for which the 
defendant, according to the provisions of this act, cannot be arrested or 
imprisoned.” The court held that the tort was one for which, by that 
act, the defendant could be arrested, and in this connection it construed 
the word ‘‘implied” in a’sense that excludes the notion of tort. 

There is nothing in our act to call for or permit such a narrow con- 
struction. 

The judgment in the present case is upon an implied contract within 
the meaning ot our act. The second ground is that the affidavits do 
not show (in the language of Rev. 857, § 58) “that the defendant fraud- 
ulently contracted the debt or incurred the obligation respecting which 
such suit is brought.” The construction here is that the fraud contem- 
plated by the statute must be in the inception of and as an inducement 
to the making of the contract. And the argument is that inasmuch as 
the defendant’s original contract to disburse ‘the money for the benefit of 
the plaintiff was free from fraud, he cannot be held upon the obligation 
that arose upon his subsequent fraudulent diversion of the fund. 

The argument, however, overlooks the phraseology of this section 
which covers not only fraud in the contraction of a debt, but cases in 
which an obligation is incurred in fraud. This section is not found in 
the original act “‘To abolish imprisonment for debt,” P. L. 1842, p. 130, 
and appears to be the work of the revisers of 1846, R. S. 321, where it 
forms part of ‘‘an act respecting imprisonment for debt in cases of 
fraud.” The second clause of this statute covers cases like the present 
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where an obligation implied in law has arisen by reason of fraudulent 
conduct. This meaning clearly appears, and more apt language could 
not have been chosen. The act treats as one and the same thing ex- 
press contracts initiated by fraud, and obligations implied in law from 
fraudulent behavior. This construction is in harmony with the reason 
and spirit of the enactment, which is, that honest debtors cannot be im- 
prisoned for their debts, but that debts conceived in or arising out of 
fraud shall be excepted from its benefactions. 

In the case of Seidel v. Peschkaw, 3 Dutch, 427, is an illustration of 
the application of the law thus interpreted to a state of facts not essen- 
tially dissimilar to those disclosed by the affidavits before me. 

The defendant can take nothing by his motion, which is denied with 
costs. 








OYSTERS AND THE RIPARIAN GRANTEES. 





The oyster war in South Jersey occupied the attention of the lawyers 
during the early part of April. In the New Jersey Patriot, of Bridgeton, 
under date of March 30, contains a discussion of the subject by 
Colonel William E. Potter, of the Cumberland bar, from the standpoint of 
counsel with riparian grantees. In substance he said: “A number of 
years ago the Riparian Commissioners of New Jersey caused a careful 
survey to be made of the lands of the state under the tide waters of Dela- 
ware bay, and prepared maps on which they fixed the exterior lines of 
riparian grants to be thereafter made by them. 

‘“The grants made by the state of lands ander water in Delaware bay 
have been made in accordance with this survey, which was intended to 
exclude, and does exclude the ‘ natural oyster beds’ in Delaware bay. 

‘¢ The persons who took the grants from the state did so in entire good 
faith, and have paid the state for them in the aggregate, thousands of 
dolllars. Since they received their grants they have duly staked up 
their grounds, have worked years upon them, and have expended large 
sums of money in planting and cultivating their oysters. 

“On the contrary, oystermen have, for many years, occupied at least 
fifty square miles of the lands of the state under the tide waters of Mau- 
rice river cove, and have excluded all other persons therefrom, and fre- 
quently have had trespassers thereon arrested, fined, and imprisoned, and 
have never paid one dollar to the state for the use of this vast tract of 
its land. These persons now use a fleet of nearly five hundred vessels 
engaged in planting and catching oysters in Maurice river cove, each 
vessel owner claiming the right to exclude all other citizens of the state 
from the ground occupied by him, and being ready to prosecute every 
trespasser. 
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“At a meeting of the Oyster Association on the ninteenth instant, hav- 
ing already a surplus of about nineteen hundred dollars on hand, they 
voted to raise by a tax of one dollar and fifty cents per ton, the sum of 
about twelve thousand dollars, among other purposes, as was announced 
at the meeting, to encourage the spoiliation of the grounds of my clients 
by a concerted raid, and of protecting those engaged in such a raid. 

‘‘ The only qualification or limitation in the letter referred to is, that 
the oysters shall be taken ‘openly and peaceably.’ But how under the 
ordinary rules of human action is it to be expected that the oysters of 
the riparian grantees can be taken ‘ peaceably.’ The oyster now grow- 
ing upon these lands have a prospective value, if allowed to be marketed 
by their owners, at a moderate estimate, of fifty thousand dollars. The 
gathering of a fleet such as is now proposed to forcibly seize upon the 
property of the riparian grantees will constitute a riot. See Rev., p. 978. 
And upon proper notice, which will be given, the county of Cumberland 
will be held responsible for any damages which may result. The ripa- 
rian grantees cannot be expected to stand idly by, and see their prop- 
erty violently taken by a large numbers of people, without using all law- 
ful means of resistance. The proposed raid, therefore, may, and in the 
ordinary course of human events, will, naturally lead to serious breaches 
of the peace, and perhaps even to graver results. 

‘*The impropriety of the raid is further distinctly known by the fact 
that a small raid was made last year, and oysters taken from some of 
these grounds; and that some of the leaders therein were arrested, have 
been indicted by the grand jury and will be tried at the coming May 
term of our courts. At these trials, the law.and the facts with regard to 
oysters planted upon the riparian grants can be construed, considered 
and settled. In addition, on January 9, 1889, Gabriel A. Holmes, of 
Cape May county, was tried in our courts upon an indictment for the 
larceny of oysters from the grounds of Capt. James Gandy, one of the 
very riparian grantees whose grounds are now proposed to be raided. 
He was ably defended by Mr. E. B. Leaming, of Camden, who in his 
defense raised the very question, and took the same positions that Mr. 
Pancoast raises and takes in his letter. Mr. Leaming asserted and 
endeavored to prove, that Capt. Gandy’s oysters were planted upon a 
‘natural oyster bed ;’ that being so planted, the grant of the state was 
of no avail, and that the oysters of Gandy could be lawfully taken by 
any citizen of the state. Mr. Justice Reed presided at the trial and 
charged adversely to Mr Leaming’s position, and it was shown conclu- 
sively that the oysters of Gandy were not planted upon a ‘natural 
oyster bed.’ The defendant Holmes was promptly convicted by the 
jury, and was sentenced by the court to an imprisonment of ten days and 
to pay a fine of one hundred dollars and costs. The raid proposed, 
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therefore, if made, will be made upon oysters planted at great expense 
and in good faith upon lands bought at large expense from the state by 
the owners thereof, and in the face of a decision of our courts clearly 
demonstrating its illegality. In my opinion it will be difficult to find a 
jury in this county who will justify such a course of action founded upon 
force, and pivoting, as Mr. Pancoast’s letter admits, upon disputed ques- 
tions of law and fact; and every man who engages in it will do it at his 
own peril, and must take the consequences. The Oyster Association 
may be able to pay any damages awarded in a civil suit, but the man 
who is imprisoned and fined must pay the penalty personally.” 

The New Jersey Patriot adds the following remarks: In this con- 
nection it is of interest to note, that Professor John H. Perry, of 
the Yale Law School, has in a recent number of The Yale Law 
Journal, a serious article on ‘The Legal Status of the Oyster.” It is 
mainly occupied by a consideration of the question as to whether oysters 
in their beds are personal property or real property, and as to whether 
persons who do not own the land can take the oysters freely. The digger 
of long clams has, according to legal opinion, the right to take them 
away, although another owns the soil on which they were. Where 
oysters have been planted on a bed which has been staked out they have 
been considered the personal property of the planter, and the taking of 
them away would be larceny. The New York courts have held oysters 
to be animals ‘‘ferae naturae,” like beasts of prey, and not domesti- 
cated animals, like cows and horses. Under the Connecticut laws oyster 
lots are considered personal property for some purposes and real estate 
for other purposes. At common law, Professor Perry says oysters are 
certainly personal property. He winds up his legal discussion by quot- 
ing the old verses in which Justice is described as swallowing the oyster 
which was in dispute between two litigants, and handing to each of the 
parties in controversy one of the shells. 








MISCELLANY. 
THE PORTRAIT. School and was graduated in 1870. 
He finished his clerkship with Coult & 
JAMES E. HOWELL. Van Blarcom at Newton, and was licensed 


Mr. James E. Howell was born on June | to practice as an attorney at the February 
25, 1848, in Wantage township, Sussex | term 1872, and admitted to the bar as 
county. His father was a farmer and also | counsellor at the June term 1880. He be- 
followed his trade of harness maker. He ! gan the practice at Newton, but in March 
left home when he was sixteen years old | 1874, he removed to Newark. On January 
and began to shift for himself. 1, 1876, he formed a partnership with Mr. 

He began the study of the law with Levi | Joseph Coult, under the name of Coult & 
Shepherd at Newton, Sussex county, in | Howell, and he and Mr, Coult have worked 
January, 1868. In the Fall of that year | together there from that time to this. Mr. 
he entered the Michigan University Law Coult has been engaged a good deal in 














158 THE NEW JERSEY LAW JOURNAL. 


public affairs and in the duties of counsel to 
the city of Newark, and Mr. Howell, 
although a younger man, has had a large 
share of the responsibilities of a large and 
constantly increasing practice. Their clients 
have been men having Jarge business inter- 
ests in the city and Mr. Howell has been 
engaged not only in important litigation in 
Chancery and in the courts of common law, 
but also in the management of many large 
business affairs in times of difficulty. He 
has energy and industry with a strong mind 
and will, and is capable of doing much work 
rapidly and well. Honest and straightfor- 
ward in his conduct and cheerful and cordial 
in manner, he has won the confidence and 
good will of the community and of the pro- 
fession. He was for several years the presi- 
dent of the Republican club of Newark and 
was nominated for the office of Mayor in 
the disastrous campaign of 1892. 

Mr. Howell’s most important legal work 
has been in litigated cases in the Court of 
Chancery, the trial of the cases and in 
arguments of questions of law. He was 
also engaged in cases relating to tenure of 
office in city governments involving consti- 
tutivnal questions and in the famous burying 
ground case, and in many other cases at law 
as well as in equity. 





JUDICIAL APPOINTMENTS. 





We have already spoken of the reap- 
pointment of Chancellor Mcuill. He took 
the oath of office on entering upon his sec- 
ond term on the first day of May. 

The Chancellor has again appointed ABRA- 
HAM V. VAN FLEET as Vice-Chancellor and 
Vice Ordinary. Mr. Van Fleet has served 
in the office of Vice Chancellor for nine- 
teen years, having been first appointed to 
succeed Vice Chancellor Dodd on May 3, 
1875. He has performed: the various and 
difficult duties of the office with conscien- 
tious fidelity, with excellent discretion, 
with great kindness and signal ability. His 
administration has given satisfaction to the 
profession and the public, and his published 
‘judgments have preserved and increased the 
high reputation of the Court of Chancery 
of New Jersey in all parts of the country. 

Mr. Justice DEPUE was reappointed by 








the Governor to serve for seven years from 
the fifteenth day of November next. This 
will be his fifth term. He was appointed 
to succeed Judge Haines on Nov. 15, 1866, 
and was then assigned to the Essex and 
Union circuits, and held both circuits until 
in 1875 they were made separate judicial 
districts. Ever since then he has held the 
Essex circuit continuously, and we believe 
has never failed to hold court at every term 
nor ever failed to open court promptly at 
10 o’clock on every day of the term during 
all the twenty-eight years of service. He 
has devoted all his powers to the duties of 
his office, hearing the evidence on every 
trial with patient attention and carefully 
considering and ascertaining the law in 
every case. He has been kind and courteous 
to the bar, and the only complaint of the 
lawyers at the Circuit is that he knows the 
law so well that they are not compelled to 
study it for themselves before trying their 
cases. In the Supreme court and in the 
Court of Errors his judgments are often 
exhaustive discussions of difficult and inter- 
esting questions, and no new question ever 
comes before him that he does not go into 
the subject exhaustively and give the bar 
the benefit of his researches. His reap- 
pointment was regarded as a matter of 
course. 

Mr. Foster M. VoorRHEES, Senator from 
Union county, has been appointed Judge of 
the Circuit court, to be assigned, probably, 
to Hudson county. Mr. Voorhees has shown 
great ability both as a lawyer and asa mem- 
ber of the legislature, and it is to be hoped 
that his duties as Senator will not prevent 
him from accepting the new honor that has 
been conferred upon him. He was licensed 
to practice as an attorney at the June term, 
1880, and admitted to the bar as counsellor 
at the June term, 1884. 





EXAMINATIONS. 


The examinations for admission to the 
bar will be held on Wednesday and Thurs- 
day, June 6th and 7th, the written exam- 
ination on Wednesday and the oral on 
Thnrsday. The examiners appointed at the 
last term to serve for one year, beginning at 
the June term, are Mr. Howard Carrow and 
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Mr. Charles D. Thompson. Those who will 
retire after the June term are Mr, Edward 
S. Atwater and Mr. Joseph H. Gaskell. 





CHANCERY OPINIONS. 

Franklin Budd, surviving executor of John 
F. Budd, deceased, v. J. Woolston Haines and 
others. 

The bill prayed for instructions in the ex- 
ecution of the will of John F. Budd, de- 
ceased, and for a settlement of the accounts 
of the trustees under the will. The follow- 
ing is the syllabus of the opinion filed by 
Vice Chancellor Pitney : 

“ Bequests of a sum of money to trustees 
in trust to pay the interest to two married 
daughters of the testator during their lives 
and at their deaths to divide the principal 
among their children, share and share alike. 

“Each daughter had children at the 
testator’s death, and each bore a child after 
testator’s death, which died in its mother’s 
lifetime. Held: 

“1. The after-born children took vested 
interests in the fund which went to the next 
of kin of each. 

“2. The fund is divisible among the chil- 
dren per capita.” 

The West Jersey Traction Company v. Cam- 
den Horse Railroad Company. 

Camden Horse Railroad Company v. Charles 
W. Scott et als. 

Camden Horse Railroad Company v. West 
Jersey Traction Company et als. 

These causes were heard together, but 
were not consolidated. The contest is be- 
tween two corporations as to their respective 
rights to lay street railway tracks in a cer- 
tain street or streets in the township of 
Stockton, Camden county. The Vice Chan- 
cellor, in his opinion, says : 

“The only circumstances which in my 
mind raises the least hesitation is the fact 
that the license of May 12, 1892, granted 
by the township committee to the Camden 
company, does not fix any particular route. 
My conclusion is ‘that the rights of the Cam- 
den company in State street and Fourth 
street, in Stockton township,jare not dis- 
turbed by the Traction Company act and 





the proceedings under it, and that it has 
the better right in those two streets. 

“I was not asked to determine whether 
or not both companies might lay and operate 
lines therein.” 





BOOK NOTICES. 





THE AMERICAN Law REGISTER AND 
Review for February contains a report of 
the New Jersey case on the taxation of inter- 
state bridge corporation, Lumberville Dela- 
ware Bridge Co. v. State Board of Assessors, 
with a note on state taxation of corporate 
franchises relating to inter-state business. 

The same magazine contains in the Feb- 
ruary and March numbers notes on a decis- 
ion in Pennsylvania on a policy of fire in- 
surance on property agreed to be sold. 
People’s Street Railway Co. v. Spencer, 156 
Pa. St. 85. 

THE Harvarp Law ReEvIeEw for May 
contains an article by Mr. Justice Holmes, 
thoughtful and suggestive but not very 
clear, on privilege, malice and intent in the 
law of torts, and there is a reference by way 
of illustration to the cases on boycotting by 
combinations to injure a man’s business by 
advising others not to deal with him and 
bring in pressure to bear upon those who do 
not heed the advice. There is an interesting 
case on this subject now pending before 
Vice Chancellor Green in which a tem- 
porary restraining order was granted to pre- 
vent Jabor unions from sending out circu- 
lars saying that no member of the union 
would deal with any one who advertised in 
the Newark Times, because the Times used 
what is called plate matter against the will 
of the typesetters’ union and the orders of 
the Trades Council. 

Hanp Book or Criminal Law, by William 


L. Clark, Jr. St. Paul, Minn.: West Pub- 
lishing Co., 1894, pp. x. 450. 


THE ELEMENTS OF THE AMERICAN LAW 
OF SALES OF PERsONAL PROPERTY, by 
Irving Browne, author of “* Domestic Rela- 
lations,” “Criminal Law,” “ Parol Evi- 
dence,” etc. Boston: The Boston Book 
Co., 1894. 


THE NortH Eastern REporTER, Volume 
35, containing all the current decisions 
of the Supreme courts of Massachusetts, 
Ohio, Illinois, Indiana, Appellate Court 
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of Indiana, and the Court of Appeals of 
New York. Permanent edition, Novem- 


ber 23, 1893; February 9, 1894, with 
table of cases, table of statutes, etc. St. 
Paul: West Publishing Co., 1894. 


THe Laws AND JURISPRUDENCE OF 
ENGLAND AND AMERICA, being a series 
of lectures delivered before Yale Univer- 
sity, by John F. Dillon, L. L. D., Storrs 
Professor, Yale University, 1891—1892. 
Boston: Little, Brown & Co., 1894. 

This book contains Judge Dillon’s lec- 
tures just as they were delivered before the 
students at Yale, with the addition of some 





notes by way of further development or il- | 


lustration. ‘They are not lectures upon law 
but merely an attempt to give in simple 
language to young law students an account 
of the characteristics and general features 
of vur legal system with reference to its ori- 
gin and its history. He begins by telling of 
the law in its old home, and of the traditions 
and customs of the English Bench and Bar, 
and then shows how the English law and 
English system were adopted and have ex- 
panded in this country, and how a know- 
ledge of the law depends upon an under- 
standing of its history. He refers to the in- 
timate connection between the English law, 
as we have it, and our political institutions 
and points out the differences in principle 
between the growing common law and the 
continental systems expressed in definite 
commands collected in a code. While there 
is no attempt at original research or at say 
ing any thing new, there is much that is 
interesting for any lawyer to read, and for 
students in a law office it will serve to give 
a general idea of the law which cannot be 
found in text books, and will also, we think, 
fulfil the author’s purpose of setting them to 
thinking and inspiring them with enthusi- 
asm in the study of the law. 





A CURIOSITY OF LAW REPORTING. 





At the last term of the Court of Chancery 
Vice Chancellor Green wrote an opinion 
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sustaining a demurrer to a bill for want of 
parties. The actual parties to the suit were 
unconscious of any offense and were sur- 
prised to see the following report of the case 
among the despatches from Trenton in the 
Newark Daily Advertiser : 

“In the case of S. Montgomery Hare v. 
Albert O. Headley, an opinion was given by 
Vice Chancellor Green. For the want of 
parties, it was made by demurrers, and the 
action was sustained, and leave is given to 
bring suit as soon as the parties are in- 
dicted.” 





400 PICTURES FREE. 





Russell’s Art Collections contain over four 
hundred superbly executed reproductions in 
colors of masterpieces of the most famous 
painters of the present and past ages, having 
been copied by first-class artists and losing 
none of the beauty and grandeur which 
gave to their originals the admiration and 
praise of the world. 

The collection is published in twenty- 
four series, each containing seventeen full 
page colored pictures, size 10x13 inches, 
equal to those sold in art stores at from one 
to three dollars each. Upon receipt of 
your name and address, plainly written, 
accompanied by six two-cent stamps to 
cover expense and trouble of mailing, 
etc. the first series (regular price, 
$1.00) of seventeen full-page, beautifully 
colored pictures will be sent to your address 
free, together with information as to how 
you can secure the entire collection of over 
400 pictures (the regular price of which is 
twenty-four dollars), by simply giving us 
one hour of your time at home and without 
canvassing. As the sample edition is lim- 
ited, your letter must be mailed within five 
days after date of this paper. Address» 
Russell’s Art Publishing Co., 928 Arch 
Street, Philadelphia. —Adv. 














